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NO. 03-048

IN THE SUPREME COURT OF THE STATE OF MONTANA

I’

CARL ZARNDT and JANET ZARNDT 1
Plaintiffs and Appellants, i

vs. )
JOCK B. WEST, )

Defendant and Respondent i
I

STATEMENT OF ISSUES PRESENTED FOR REVIEW
1. Whether or not Plaintiffs were entitled to a hearing upon

the motion to dismiss filed by the Defendant.

2. Whether or not the Statute of Limitations had expired in

this case is a question of fact.

STATEMENT OF THE CASE

Plaintiffs filed their complaint against the Defendant on

the Gzh day of September, 2002, (District Court file, Dot. 1)

alleging damages suffered as a result of a negligent advice given

by Defendant. The affirmative defense oFi the Statute of Limitations

for failure to file the claim withing three years of the date of

injury was raised by Defendant.(District Court file, Doe. 2) Also,

the Court was moved to Dismiss the Complaint under District Court

Rule for failure to respond within the time provided by the rule,

and for Rule 11 Sanctions. The District Court deemed the matter

submitted upon the filing of an objection by Plaintiffs. No

hearing was heid by the District Court.

The District Court dismissed the case based upon the

1
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affirmative Defense of the Statute of Limitations. The District

Court ruled upon the Rule 11 motion, finding there to be no

violation. That portion of the District Court Order was not

appealed, nor was the fact the District Court did not apply the

rule for failure to file a brief withing 10 days. The Court

refused to treat with the issue of how Summary Judgement may or may

not have applied in the case. Notice of Entry of the Order of the

District Court was filed and served, and this appeal timely

followed.

STATEMENT OF THE FACTS

The Plaintiffs were Defendants in a civil action in the

Thirteenth Judicial District, Yellowstone County Montana, in Cause

no. DV 98-102 and were about to have an adverse judgment entered

against them. The Plaintiffs approached Mr. West for a second

opinion, which advice he reiterated in a letter dated April 19,

1999. (Exhibit A to document 1, District Court file) Carl Zarndt

filed an appeal with the Montana Supreme Court from the Judgement

rendered by the Hon. Maurice R. Colberg in DV 98-102. On December

28th,  1999, the Supreme Court appeal, Case no. 99-401 was dismissed

upon Joint motion of Plaintiffs and Defendant Carl Zarndt.

SUMMARY OF ARGUMENT

That where negligent legal advice is given, it is a question

2



of fact as to when the Statute of Limitations starts to run.

Further, because there was no hearing in this case, none of the

"information" considered by the Court was under oath, nor was there

an opportunity to argue before the District Court and present sworn

testimony and factual evidence for the Court to consider. Further,

a hearing was required because the matter was treated as a motion

for summary judgement.

ARGUMENT

I. The Statute of Limitations applicable to this matter

provides:

27-2-206. Actions for legal Malpractice

An action against an attorney licensed to
practice law in Montana or a paralegal assistant
or a legal intern employed by the attorney based
upon the person's allegedprofessionalnegligent
act or omission in the person's practice must be
commenced within 3 years after plaintiff
discovers or through the use of reasonable
diligence shouldhave discovered the act, error,
or omission, whichever occurs last, but in no
case may the action be commenced after 10 years
from the date of the act, error, or omission.

In analyzing the above statute, the District Court determined

that April 14, 1999 (the date of transfer of assets by Appellant)

or May 7, 1999 are reasonable dates for the Appellants to have been

aware that malpractice may have occurred. Emphasis supplied

(District Court Order, page 4 lines 20 through 24)

Unfortunately, the District Court, although using information



outside the pleadings, Ordered no hearing, and thus did not have

before it any testimony concerning the actual date upon which the

Appellants may have suffered damage based upon the advice of

Defendant. Uhler v. Doak, 268 Mont. 191, 885 P2d. 1297, it was

stated that 27-2-102(l) (a), provides that: A claim or cause of

action accrues when all elements of the claim or cause exist or

have occurred, the right to maintain an action on the claim or

cause is complete, and a court or other agency is authorized to

accept jurisdiction of the action.

In order to establish a cause of action for legal malpractice,

there must be a showing that the attorney owed his client a duty of

care, that there was a breach of this duty by a failure to use

reasonable care and skill, and that the breach was the proximate

cause of the client's injury and resulted in damages.

In Uhler it is also stated the facts essential to the cause of

action include damages as a proximate result of that breach. For

a Court to hold otherwise could result in the claim for relief

being barred by the statute of limitations before it ever accrued.

In short, a hearing upon when the damage, if any was done, is

necessary before a determination as to whether the affirmative

defense applies.

In a motion to dismiss made pursuant to Rule 12 (b) (61,

M.R.Civ.P., a court must view the allegations in a light most

4



favorable to the plaintiff, admitting and accepting as true all

facts well-pleaded. Farris v. Hutchinson  (19921, 254 Mont. 334,

336, 838 P.2d 374, 375. A complaint should not be dismissed

unless it appears beyond doubt that the plaintiff can prove no set

of facts in support of his or her claim which would entitle him or

her to relief. Farris, 838 P.2d at 375.

In ruling upon the motion to dismiss, without

Court did not have the opportunity to consider when

were actually damaged by the alleged malpractice.

Appellants have an opportunity

Since the lower Court

there is no record to which Mr.

explain why the Statute did not

dismiss his appeal in cause DV

has stated time and time again

to present testimony

a hearing, the

the Defendants

Nor did the

and evidence.

ruled as it did, without hearing,

Zarndt can point in this appeal to

begin to run until he was forced to

98-102. The Montana Supreme Court

it cannot and will not treat with

issues or facts first raised upon appeal . Since the District Court

held no hearing during which those facts and issues could have been

raised by the Appellant, the Appellant is hamstrung to point out

facts and argue issues concerning the starting date of the Statue

of Limitations.

The District Court also determined, since it ruled on a

motion to dismiss, it did not have to treat with the issue of

whether Summary judgment rules applied to this case. Again, no

hearing, no record. no opportunity.

5



While it is acknowledged by Appellants that a Motion to

Dismiss can, under certain circumstances be granted without

hearing, the vast majority of the cases reported have indicated a

hearing was held.

The District Court obviously did rely upon information

outside the pleadings in reaching it's decision, such as various

letters reflecting correspondene  between counsel in the underlying

case, and attorney Patton in the present case. It is respectfully

submitted this informaiton was outside the pleadings and a hearing

was required. The Court was, in fact, treating the matter as one

for Summary Judgement, and dismissed the matter with Predjudice.

CONCLUSION

Accordingly, the Supreme Court should remand the matter for

hearing upon the Motion to Dismiss relative to the Statute of

Limitation.

t-3 l’

Respectfully submitted this--i.) day of February, 2003.

,, -.
-.._

.

r-----_Z_
---+-

..--_. --. .___.

Roy W Johnson
Attorney for Appellant
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CERTIFICATE OF SERVICE
A-

I, Roy W. Johnson, do hereby certify that on the-,?',' day of
February, 2003, I served the foregoing on opposing counsel of
record by depositing the same in the U.S. Mails, postage prepaid
thereon, addressed as follows:

Brian Kohn
Attorney at Law
Old Chamber Building, Suite 100
301 North 27th Street
Billings, Montana 59101

-- -_. ---.
/,-J--------,  _ -e-‘--T

..-* .- -z

Roy W Johnson, Attorney for Appellant
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IN THE SUPREME COURT OF THE STATE OF MONTANA

No. 03-048

CARL ZARNDT and JANET ZARNDT 1
Plaintiffs and Appellants )

vs i

JOCK B. WEST
Defendant and Respondent )

CERTIFICATE OF COMPLIANCE

Pursuant to Rule 27 of the Montana Rules of Appellate

Procedure, I certify that this principal brief is printed with a

Courier monospaced typeface having 12 characters per inch; is

double spaced except for footnotes and quoted and indented

material; and does not exceed 50 pages, excluding table of

contents, table of citations, certificate of service and addendum

(if any).

Dated this
,,i r-"'-

day of February, 2003-- I)

Roy W Johnson
Attorney at Law
926 Main, Suite #23
Billings, Montana 5915
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Johnson Law Office, PLLC
Roy W. Johnson
926 Main, Ste #23
Billings, Montana 59105
406-245-4079
Attorney for Plaintiffs

MONTANA THIRTEENTH JUDICIAL DISTRICT COURT, YELLOWSTONE COUNTY
Carl Zarndt and Janet Zarndt )

ICAUSE NO. DV 024779m
) ( g@-AfJ-'s

i Judge -
Jock B. West 1 COMPLAINT

Defendant i
1

For my claim, I allege:

COUNT ONE
1. Plaintiff, was, at all times mentior,ed  here, a citizen

of the State of Montana, residing in YeLlowstone  Courl+v
- -- *

2 . Defendant, was at all times mentioned herein, a Montana

Attorney, with his principal place of business in 3iilings,

Montana.

3 . All events complained of herein occurred in Yellowstone

~ County, Montana

4. In addition to the Defendant named above, certain other

persons, fi.,rms, corporations and/or partnerships may have

participated in the violations alleged herein and performed acts

and made statement in furtherance thereof. This complaint may be

1
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! 2

2

2

2
cL
c4

nended as the involvement of these individuals and entities

scomes  more defined.

5. This Court has personal jurisdiction over Defendant and

ictions  25-2-118(l) and 25-2-122,MCA.,  provide venue in this

ourt.

6 . Plaintiffs sought a second opinion from Defendant

cncerning  a legal matter; namely for advice concerning a

udgement against the Plaintiffs. The advice given to the

laintiffs is contained in the letter attached hereto as exhibit

. The advice contained in the letter was followed and resulted

n the loss of certain pre-judgement exemptions, thus damaging

laintiffs to a significant degree. Additionally he was rewired

o perform his duties to plaintiffs in a professional and

ompetent  manner. Eiis failure to exercise reasonable care, skill

.nd diligence in representing Plainti"L&S and was a breach of duty
rwed  to the Defendant and the proximate cause of damage to the

'laintiff in a amount to be stated upon demand for damages or

xoven at trial.

WHZRETORE, Plaintiff prays for judgment as follows:

1. An award for pecuniary loss.

2. An award of such general and consequential damages for

oreach  of contract as are proven at trial

3. An award of damages for negl,igence as are proven at

trial

4. An award of damages for emotional distress

2



5. Costs and disbursements herein

6. For such other and further relief as the Court deems

DATED this 6 day of September, 2002

._ ;/.-.-$->



I
Jock B. West, P.C.
James A. Parten
Bruce 0. Bekkedahl  *
iN. Scott Green, P.C.

* Also  AdmiKrd  in ?foRh  f,hba  & AriZDNI

SUITE 100,  OLD CHAMBER BU’XDMG
301 NORTH 27TH STREET
BILLINGS MONTxNA  59101

Writer’s Direct Line: (406)  252-3858
Facsimile Line: (306~248-4770

April 19, 1999

Mr. and Mrs. Car!  Zamdt
General DeliveT
Huntley,  Montana 59037

Re: Conference of April 14, 1999

Dear Cari and Janice:

This lerret is written to outline our discussions of Aprii  i 4.  1999.  I was concerned as to your level
of stress due to the adverse judgmenr  which has been entered against Carl and your daughter. The purpose
of this letter is to outtine the few options which you have to protect yourself from the upcoming judgment.

first, following our meeting, 1 have contacted the Clerk of the District Court. I have confirmed that
there is not a judgment filed at this time. Therefore. the transfer of Carl’s interest to Janice will have value.
In review. once the judgment is entered. then all real properr); located within the county of filing will be
effected. Based upon the information provided, your homestead election,  and your outstanding debt shall
cover and protect the propeq at this time. One issue that  I do not recall discussing is whether you have filed
a homestead election. If you have not, please contact this office and we will prepare the appropriate
documents for filing.

With the transfer of Carl’s interest to Janice. you are not out of the woods yet. I make this comment
since i warned you that the transfer at this time is considered a fraudulent transfer within the civil law. In
the event that the opposing side does not discover that the property was transferred for two years. then you
will not be in jeopardy. In the event that the judgment creditor discovers the transfer, then the judgment
creditor may take action to set aside the nansfer.  Your current course of action will be to quietly wait out
the  two year period.

Tile reason that I feit you needed to transfer Cararl’s  interest on Wednesday was that if you take no
steps and rely solely upon your outstanding bank debt and homestead, you wiil be caught in a trap years
down the road when you want to s&your properry or refinance the property. If you sell the property, then
you will have to pay off the judgment at that time. If you refinance the property, you will also have to pay
off the judgment. Thus. the judgment creditor ultimately obtains satisfaction based upon his judgment lien
which encumbers your property. Since the property did not have vast equity. it is not my expectation that
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the judgment creditor would attempt to sell your property, pay off  the bank and pay off your homestead and
rely upon the remaining equity to off set the judgment. I have had that type  of action happen only  on one
occasion.  The only reason that that occurred WTIS  the fact that there WAS substantial equity to be obtain by
the judgment creditor.

As for all of your other assets which are in Carl’s  name or jointly held. I recommend to take the same
steps. Divest Car! of al1 assets. The exception to this advise may be your vehicles due to the low  market
value. in the event that you wish to sell the two  vehicles and obtain a new one. there would be no pr&iem
with that action as long as you do not pay cash for a new vehicle and have a high priced vehicle with no debt
against the vehicle.  The management of your cash assets should be done on a normai basis. Noma  being
defined as when people routineiy move assets around in the money market, neck market etc. The only
emphasis in this case is that as you move assets around, Cari’s name will be moved from ownership.

Finally. we discussed the possibiiiry of a writ ofexecution being filed against Carl’s wages. Please
note that his federal social security check is exempt. Thus, the only asset that could be grabbed by the
judgment creditor wouid  be approxiniately  25% of his monthly wage. I would anticipate that they may come
after this amount. As stated. his strategy may be to have Roy Johnson talk with George Radovich as to ways
that you could work on the judgment. This may hold them at bay for one to two years. The significance of
the one year period is in keeping with the possibility of filing a banklruptcy.

In regard to bankruptcy, any transaction with a family member is suspect for one year. Thus. the
petition with jusr Carl’s name on it could  not be filed during the first year. The fraudulent transfer rules
would still be available during that one year period if Carl was the sole  petitioner. In the event that both Carl
and Janice petition, a different observation would be tived at. Due to the question raised by Janice. I would
be happy to review the possibility of filing a bankruptcy at this time. ff you wish to have that review
completed. then as stated. please  advise and 1 will send the bankruptcy forms. I will review the  information
and provide an opinion as to whether you qualify under a chapter 7 ’(,liquidationl or chapter I3 (consumer
reorganization) approach.

If ( can be of any further service. please advise.

Sincerety,

JRW:kif
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3rian Kohn
31d  Chamber Building, Suite 100
301  North 27’h  Street
Billings, Montana 59 10 1
Telephone: (406) 252-1269
Facsimile: (406) 245-4770

ATTORNEY FOR DEFENDANT

MONTANA THIRTEENTH JUDICIAL DISTRICT COURT, YELLOWSTONE COUNTY

CARL ZARNDT AND J&VET ZARNDT, ) Cause No. DV  02-0779

Plaintiffs, ; Judge Gregory R. Todd
>

V S . > MEMORANDUM IN SUPPORT OF
1 MOTION TO DISMISS AND

JOCK B. WEST,
-1

MOTION FOR RULE 11 SANCTIONS

Defendant. >

INTRO~U~T~~~

COMES NOW the above named Defendant, by and through his attorney of record, Brian Kahn,

and submits this Memorandum in support of his Motion to Dismiss and Motion for Rule 11

Sanctions.

SUMMARY OF CASE

The Plaintiffs filed a complaint on the 6”’  day of September, 2002. The Complaint is based

upon 527-2-206,  MCA, “Actions for Legal Malpractice”. Said statute is limited by a statute of

limitations of three years. The complaint was filed beyond the running of the statute. The filing

of the complaint was vexious and sanctions are warranted.

I. MOTION TO DISMISS:

Argument: The complaint filed on September 6,2002 violates the three (3) year Statute of

Limitation set forth in $27-2-206,  MCA,(full  text attached hereto as Exhibit ‘A’). As is set fort1

in the complaint of the Plaintiffs, the transfer of Mr. Zarndt’s interest in real estate took place or

April 14, 1999. The Plaintiffs therefore had specific knowledge as to the date of transfer. II

addition, Plaintiffs’ attorney, Roy W. Johnson had specific knowledge as to the transfer and issue
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1 as to the bankruptcy exemption as of August 16, 1999. At best, this date constitutes an additional

2 “date of discovery”. Exhibit ‘B’ attached hereto is a copy of the correspondence delivered from

3 George Radovich, the attorney representing the parties who obtained the adverse judgment against

4 the Zarndts (see Exhibit ‘C’ attached hereto). Roy W. Johnson has been in possession of this letter

5 since August 16, 1999. Said letter clearly establishes an alternative discovery date. This date was

6 three years prior to the filing of the September 6’h, 2002 complaint. In addition to the expiration

7 of 3 years from the discovery date, the Plaintiffs have no damage. The Plaintiffs did not file a

8 bankruptcy petition. (See Exhibit ‘D’ attached hereto.) Had Plaintiffs’ filed a bankruptcy petition, /

9

1 0

1 1

12

1 3

1 4

1 5

16

they had the right to use their homestead election as is referenced in the complaint.

II. MQTlQN  FOR RULE  11 SANCTIONS:

Armment: In addition to the dismissal of the action, the moving party requests this Court

to issue Rule 11 sanction against Roy W. Johnson and the Plaintiffs, Carl Zarndt and Janet Zarndt.

Rule 11 sanctions are appropriate against the party who signed the pleadings,(Roy  W. Johnson),

and the represented parties (Carl Zarndt and Janet Zarndt) if a pleading is entered for an improper

purpose such as to harass, cause unnecessary delay, or needlessly increasing the cost of litigation.

In addition, the signator to a pleading is certifying that he has read the pleading and that, to the best

17 11 of the Signor’s knowledge, the information and the belief formed after reasonable inquiry is well [

1 8

1 9

20

21

22

23

24

25

26

27

28

orounded  in fact and warranted by existing law of good faith argument.3 As is set forth in the

preceeding  portion of this memorandum, Roy W. Johnson was the attorney representing Mr. and

Mrs. Zarndt in cause numbers DV 98-102, and DV 98-0791, Montana Thirteenth Judicial District.

In said actions, the Plaintiffs recovered jud,ament against Carl W. Zarndt and Janice A. Zarndt.

In regard to the “discovery date”, a direct communication between George Radovich and Roy W.

Johnson exists concerning the transfer of real property. Exhibit ‘B’ to this memorandum shows the

date of the both oral contact and written confirmation of August 16, 1999. There can be no

conclusion other than the pleadings were filed simply to harass, embarrass and cause needless

litigation expense.

2
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1 Next, Roy W. Johnson and the Plaintiffs violated the duty imposed to inquire as to the

2 grounds of the complaint or basis therefore. Attached hereto as Exhibit ‘D’ is the correspondence

3 of A.’ James Patten,  pertaining to the bankruptcy law for the state of Montana. Had Roy W.

4 Johnson made any inquiry into the bankruptcy laws, he would have concluded that the homestead

5 exemption existed and was available for Carl Zarndt to exercise in the case at hand. Had Roy W.

6 Johnson filed a homestead election and/or  bankruptcy petition, he would have protected his clients.

7 The clear intent of the complaint was to pass the failure on the part of Roy W. Johnson to a third

8 party, There is no excuse for this type of conduct. Said conduct is sanctionable.

9 CQNCI.IJSION

1 0 The complaint, on its face, fails for violation of section 327-2-206,  MCA and should be

11 dismissed.

12 The complaint was filed merely to harass, embarrass, and cause unnecessary litigation

13 expense. It is clearly a violation of Rule 11 and sanctions should be imposed. Further, this Court

14 should assess reasonable expenses incurred herein.

15 DATED this77 day of September, 2002.

1 6

17

Brian Kohn
301 North 27th Street, Suite 100
Billings, Montana 59101

18

19

20

2 1

2 2

2 3
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2 7

2 8

By: -)&j?d  p&
BklAN KOHN,
Attorney For Defendant
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CERQ~PCATE  OF SERVICE
I

This is to certify that on this& day of September, 2002, the undersigned duly served a copy

of the foregoing document via hand delivery, facsimile and/or first class, postage prepaid U.S. Mail,

upon the following:

R O Y  W .  J O H N S O N
ATTORNEY AT LAW
926 MAIN, SUITE # 23 -,
BILLINGS, MT 59105 ,/-,I

i/’ ,.,T
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?vIT  ST 27-2-206,  Actions for legal malpractice

y’22SS5  MC4 27-Z-206

MONTANA CODE
ANNOTATED

TITLE 27. CIVIL LLiBILITY,
REMEDIES, AND

LIMITATIONS
CHAPTER 2. STATUTES OF

LIMXTATXONS
PART 2. TIME LIMITS ON

SPECXFXC  KINDS OF
ACTIONS

27-2-206.  Actions for !egaI  malpractice

An action against an attorney licensed to
praciice  Law in Montana or a paraleg3.i  assistant or
a legal intern employed by an attorney  based upon
the person’s alleged professional negligent act or
for error or omission in the person’s pr3ctice  must
be commenced within 3 years after the piaintiff
d i s c o v e r s  o r  ~hrOugl1  t h e  u s e  of KXlSOri2bl~

diligence should have discovered the act, error, or
omission, whichever  occurs ht, but in no case
may rhe  action be commenced after 10 years from
the  date of the act, error, or omission.

NOTES, REFERENCES, AND
ANKOTATIOWS

Case  Notes

Leg31  Ma lp rac t i ce  C la im  Ean -cd  by  S ta tu te  o f
Limitations -- Continuing Tort Theory Inappiicabic: The
plain  kquagc o f  rhis sect ion requ i res  lhnt  a  legal
maipracticc action bc commenced within 3 years after
pia~rlt!!‘f  discovers  or should Ihavc  discovered the aiiegedly
negligent  net,  error, or omission at issue, but does not permit
an ovcriay  of a continuing damage or injury theory  that
w o u l d  t o l l  the  statute  o f  l im i ta t i ons .  He re ,  the  legal
malpractice claim accrued no later than Dccembcr  9. 1393,
halt  ihc  ac:ion  MS fried  on December 19,  i996, and thus was
barred by the  3-year statute of limitations. Plninrii‘t’s  claim of
frauduicnt  cont~almenl  imdcr  Monroe v.  Harper, 164 M  23.

Page  1

5  !S  P2d  788  (1974), wzs  ilot addrcsscd  on a!?i:cai  because
the  theory had 1101  been  ratscd in Disti-ici  Coun.  iohr.son  v.
Bxreti, 1999 MT 176, -bf-.  983 Pl-d 925.  .ig St.  [icp.
639 (1999).

N o  Estcnsion  of  Siatutc  o f  R c p o s c  Under Equ i iy
Principics: The  omission that ~:IVC  rise  10 Joyce’s claim I‘ar
legal  malpractice  was  attorney  Gumaas’s  l’aiiure  t o  scrvc  a
summons within the  3-year  time limit. Joyce  claimed  a
second cause  oi‘  action in  Garnaas’s  failure to notify Joyce

about the  S:XIIS of  ~IIC  cxc  even after  the undcriying  action
Was  lost,  arguing that the  concealment 0;  a claim  is a
separate tort that rcscts  the start dale for the  statutes  01’
limitations and repose.  Howc\cp r,  ~ilcre  was no scpnratc  claim
in  this  case,  in  addi t ion to  the nllcg~!  maipracticc.  because
that claim was subsumed within the initial mnlpractrcc.  Joyce
a rgued  on  appeal  t ha t  the  statute o f  rcposc  shouid b e
extended in this case because: (I) an attorney  who
in tent ional ly misleads  a  client regarding  :hc  ti-uc  status 01’  a
case is not cntitied  to claim  the  benctit  o i  the  statute  01’
repose  bccausc  the  arrorncy wouid b e  ailowod  to  L&C
advan tage  o f  his  wrong.  in  vlolurion 01‘  I-3-10s:  or  (2)
cqu;tablc  cstoppcl  should bar  Garriaas  l’rom  taking advaniagc
of his wrong while assertin_c  a slrlct  legal  right. tn  v~oiation
of 2-i-2-102. Ill  this cxc, lloivevei-, pnnciplcs  oi‘  eqully  did

not  extend  the  otherwise  absolute  s tatute  oi’  repose.  Sect ion
27-2-!O2  does not apnly  to legal malpractice actions.
Further, J o y c e ’ s  alie~attons  o f  conl inuing ii-auduicnr
conceaimcnt  failed because cla;ms  ibr damages against
Garnaas for not inl’orming  Joyce 01’  the legal  rnalpractlcc
rciatcd back to the  date that the summons was not scrvcd.
Thus, Joyce could not claim any actual damages  scparatc
from Garnaas’s  original omission. which was barred by the
statute of xposc.  Joyce v. Garnans.  1999 MT IX.  -M-.
9S3 P2d 369,56  St. Rep.  661 (1999).

*22S86  Statute  of Repose  Absolute -- No Toiling hy
Fxudulent  Conccaimcnt: T h e  ,J-vex  staiutc oi‘  i i lnitations.
within which ail  action For prof’cssional  negligence against
an ariorney  rrxst  be brought.  contains a buil t- in  tolling
mechanism  for a defendant’s I l-au&lent  concca!mcnt of a
p!amt:ft’s injury and dots not hcg~n  to irun  until  the  plalntil’l
discovers, o r  w i t h  rcasonablc di l i ;cnce  s h o u l d  have
discovered, the error, act. or omission.  Not to  provide  some
tol i ing in those circumstances would inequ!tably  allow the
dei‘cndant  to USC the statute. intcndcd as a dcvicc  ibr l’a~rncss.
to perpetrate  a fraud. On the other hand. the LO-year-  statute
of repose in th is section is the absolute  time  limit  beyond
w h i c h  l i a b i l i t y  n o  l o n g e r  csists.  Nor cvcn l‘rauduiont
conccalmcnt  can toll  the s:atute  01 repose. Joyce  v Garnaas.
I999  M T  170, -M-. 9S3 P2d 369, 56 St. Rop. 661
(1999),  following Blackburn  v.  Blue Mtn. Women’s Clinic.

286 M 60. 9.51  P2d  I (1997). See  also  First  Unitci l
Mcthodisi  Church of Hyxisv~i!~ v. U.S. Gv[lsunl  co.. S5’_~

F3d 862 (4th  Cir. 1989j.

Attorney’s Failure to P-IOUX~  ~kloncy  01’  Cl lenr Who
Warned km of Possible Theft  by Escrow A~cnt: Mills. the
sciier under a  contract i‘or deed.  IliiCd 3n  3ltOl’ilC~  10 lind  OUI

why the escrow agent  Ibr the  parties  to the contract was
missing payments  to M i i i s  and nrx~ng  olnc’i

Copyri$t  (c) West Group X01  No  c la im  to origina  U.S. Govt. works
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The  attorney also represented Mills in the buyer‘s rcsaic  of
the hollsc. Mills told the attorney that  she thought the
escrow ay2ni  was a :iiicf  and to make  sure  that no money
wcn:  through the agent on the resale.  There  were  indications
that the attorney  did not take Mills scriocsly.  After the
rcsalc,  Mills  received no money and the escrow agent  was
convicted of crimes arising from the handling of various
escrow  accounts. It was improper Lo grant the attorney
summary judgment  in Mills’ malpractice action because there
wcrc  fact issues on the elements  of’ the attorney’s duty and
breach, among which was Mills’ assertion that it was
foreseeable by the attorney that the escrow agent  would
embczzie  Mills’ money and that she would not have lost her
money if the attorney had Got  faiicd  to act to protect her
intcrcsts.  hfilis v. ililaiher ,270 ?A  188, $90 P2d 1277,52 Sl.
Rep. I39 (1995). See also Lopez v. Great  Falls Prc-Release
Serv., Inc., 1999 MT 199, -itl-, -I%-, 56 St. Rep.  771
il999).

Eicmcnts of Xfalpracticc  Action: To establish a cause
of action for attorney malpractice, there must be a showing
that the s:torncy  owed the client a duty of care, that the
attorney breached that duty by failure to use reasonable care
and skill,  and that the breach was the proximate cause of
injury to the client. resulting in damages. Mills v.  IMather,
20 I-4  183. 390 P2d  1277. 52 St. Rep. 139 (1995). See also
Lopez v. Great  Falls Pre-Release Serv., Inc., 1999 MT 199,

v-’ -s-P2d-, SG  St. Rep. 77 I (1999).

//
Statlute of Limitations -- Cannot Begin to Run at Start

of Attorney-Client Relationship: Uhlcr  retained Doak  to

! advise and represent  ium in a dispute with his business
3SSaCiXfS. On MCI;* IG.  1989, Doak  advised Ui:ier  LO not SW

to enforce  a stock buy out provision and bonus pi-ovision  in
hs agreement with his associates.  Uhlcr  was  unwilling to
accept this advice and  continued to meet with Doak  to
discuss the situation and to provide Doak with more
~r.~~ori;?ation  corxcrmng  the si:uztion. O n  Jiine  16. 1989.
Uhler  signed a rcsignatlon letter and on June  22, 1989,  Uhicl
executed an agreement that waived the stock buy out and
bonus provlslons.  On June  1, 1992,  Uhie: Iilcd suit against
Douk  f o r  malpractice.  The  l o w e r  c o u r t  grant& Do&
summary judgment on the basis that Coak  had advised Uhier
to  waive  his stock buy ou: and bonus rights on May 16,
I3S9,  and  ncve:’ changed that advice; thercforc.  the statute of
limitations commcnccd to run at that tine. The  Supreme
Court ix!:‘, that the statute of limitations does nat  commence
to run unti! the cause  of action  accrues  and that in the
present case, Uhler suffered no damages until he signed the
resignation !etter  on June 16, 1359. Uhler  v. Doak,  ?.OS  M
19!.  SSS P2d 1297, 51  St.  Rep. 1315 (I994j. partially
reversing Boics  v. Simonton,  242 M 394, 791 P2d 755
(i990).

wvsg; Disqualification in Malpractice Action of
Judge Who Represented Plaintiff in UnderlyIng  Platte::  A
judge who  had rcprcscntcd  plaintiff on the underlying
guardianship accounting matter  prior to the tinie that the
attorney being sued for inaipracticiz  began  to represent

.‘CprLi!ntl!i a s  IO the 3ccaunlin~ shouid have disqualified
i3imScif  from  prcsidini?_ OK:  the nY~!prac:icc  action. A Judge

Page  2

may prcsidc  ovci- a matte:.  ~nvolvirig a fornxr  client  I(_ the
action over  which lhc judge presides  involves  a n:;lil,‘i’
diffcrcnt  from the one as to \vhich  the jt:dgc r~cp’escntcd  the
ciicnt.  In this case. the malprac:icc  action is tcci:r:icaIly  ;I
separate action from  the undcriying accounting p~acccdi:l~~
however,  thc malpraciicc  action  ~0s; from t h e  l e g a l
reprcscntation i n  t h e  accouni!:;g proceeding.  Default
judgment for plaintifi for failure 01‘ attorney to plead or in
any manner  appear was rcvcrscd and rcmnndcd  lor a ruling.
hclbrc another judge. on attorney’s motion lbf rclici’ f’rorn
judgment  Ibr excusable nq!cct. Shultz  v. Hooks. 263 M
233, SG7  I-3 I 1 IO. 5 I St. Rep. 34 (1994)

Suit Filed by L’nauthorixd Foreign  Corpo~-ation  Tolis
Slatute  01’  Limiiaiions: X foreign  corporation with an
expired certificate of authority to do busyness  111  klontana
!iicd  suil  for lc,oal mnipl-actice. The  Set: was dismissed due
to the Izpscd  ccrtlficate.  When  the corporxlon rcliled the
lawsuit, dcfcndants  argued that :hc action was barred  by the
statute of limitations. Section 35-l- 1004 mcrciy  scspcnds
rather tixm bars further legal  proceedings untii  a certiiicatc  is
obtained. The Suprenc  Court held  that the corporatton  could
file 3 lawsuit cvcn  tIlO~lgi1  11s  CC:liiiC;ltC  W;IS cxpiid  and the

liling had roiled the statute  01’  IImitations.  Watson Bi
Associates,  Inc.  v. Green.  VIa~~ona!d.  9: K~rschcr.  253 M
29 1, 333 P2d 193,49 St. Rep. 550 (1992).

Contrac:  Not Contaizlng Saving C!ausc:  The buyers
and  seller of a gas station ;oiniiy  rctaimi the dc~mdant  10

&aft the rcai  estaie  purchase  ag!-~emcnt  f o r  t h e m .  Tile
contract provided  that upon  3 iict‘auil  in the payments,  the
sciler could dcc!nre  the total h~lx~cc  due.  The buyers t’dilcd
to make several pa;.mcnts,  and he  sciier accelerated the
contract  and ultimxciy  took  back the property.  The  buyers
sued the attorney for  ncgli,”‘~~rncc 10  l’aiiing to include a saving
clause in the coI:trxt  that would h;.,c allowed them  to hrlnp
lhc ccntl-act  cilrrent  by  making up Ihe missed  payments. l‘i;c
Supreme  Court  hcic! iha  the xi~on LS;IS bari-cd  by t!:c  statute
o f  li;i:il;~i:ons bcc;iiise  ilic  Lili?C corwncnced  i0 rim wiicn the

htlyers  r-c;d lhe c o n t r a c t .  The cot11  t ruicd  tha! the bttye~-s
were  held  10 understand  the terms  of tl:c dccumcnt  that they
read  and 51gncd. Boles  s. Slitmntcrl,  242 M  395,  791 PX
755, 47 St. Rep. 793 (1990). parlial!y  I-cwrscd  in !hlcr  v.

DO&,  263 M  191, S85 PX IX. 51  St. Rep.  1315 (1396).

No “Car~~inuo~~s Rei’rcsc:irritioi~”  Doctr~~:i:  in Legal
l?kllpi-:lclicc  C a s e s . AJili~~u;h xIapred statutorily in iomc
states,  liic doc:rinc  o f “con;Inuous  rcprcscntation”  i n  icgal
ms!practlce  actions, wlici-eby the j-year slatutc  of 1imltat:ons
must  be tolled  until such 1lilIC  as an attorney ccascs  t0

rcprcscnt  [IIC  pialnt~l’i‘.  IS ah:;cnt !‘I-om  Ihis  SCCLIZ~  and  is  not
:ecognizcd i n  hlonlana as a matte:  01‘ law 5xnc:dcr  v.
L.:anhart,  228 M  a$?, 743 P3d 6i 3.  4 4  S t .  R.cp  I690
(1957).



i

hlT  ST 3-7-2-Z!%,  Actions for ieg;tl malpractice

7-X M 4S3,  743 P2d 613.44 St. Rep. I699  (IOU). foliowed
in Young v.  Datsopouios,  243 M  466, 817 P2d 225,  4s  St.
Rep.  7S6 (1991),  and in Rouanc v. Lynaugh.  259 M  17  1 ,
S55 P2d li4.50 St. Rep. 745 (1993).

*22SSS  Tolling of Statute -- Test  to Ee Discovery of
Facts: Plaintiff brotqht a legal malpractice action against
defendant arising out of defendant’s handling oi‘a  dissolution
of marringc in 197% The maipracticc  claim was tiled in
Jnnuary  19S1. The  District Court granted summary Judgment
to dcfcndant hased  on the Statute of Limitations. The
Suprcmc  Court, relying on California prccedcnt, stated that it
is the knowledge of facts rather than the d~scove.~  of legal-
theory that  is the test for tolling the Statute of Limitations. It
wZGi%XSmncnt  on pl3intiif  to commence his maipracticc
action within 3 years after he discovered or shouid  have
discovered dcfcndant’s  al&cd  negiigcnt a_cts.  errors, or
omissions. Because  the claim was based on three separate
acts,  it was ~~cccssary  to determine  the date of dtscovcry  for
each act. The court noted that 27-2-206  does not suspend
accrual until tk “attorney-client” relationship has
terminated. The case was remanded to determine tbc dates of
discovery. Burgett  v. Flahcrty,  204 M  169, 663 P2d 332, 40
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St. Rep.  74s  (19S3).  SOI!OWCCJ  in Estate  OS  i-ialko v. Da\!son,
231 M X3. 751 P2d 1064. 45 St. Rep. 61  I (198s).
iLlcMiliari  v.  Landoe,  B r o w n .  Planalp.  Kommcrs  &
Johnstone,  P.C..  233 M  483.  760 P2d -758.45  St. Rep. 1662
(1988).  m Rouanc v. Lynacgh,  259 ill 17 i. S.55  PZ:  I 14.  50
St. Rep. 745 (1993),  and Loncy  v. Dye, 25 1 M 240,934 ?2d
169% 54 St. Rep. I53  (1997). See a!so Pcschel  v. Jones.  232
M  516.  760 P2d 51, 45 St. Rep.  1234 (19SS),  Erickson v.
Croft, 233 iv1  146, 760 P2d 706.  45 St. Rep. 1379 (19s~).
and Young v.  Datsopoulos,  249 iLI  466. S I7 P2d 225.  46 s\
Rep. 786 (I 99 I).

Law Review Articles

Legal  Malpractice: A Calculus for-  Reform. I-lus:agb  &
Molioy,  37 Mont. L. Rev. 279 (1976).

Collaicral Rckrenccs

Limitation of Actions + 95.

53 C J.S. Limitations oi’  Actions  \’  69

7 Am. Jur.  2d Attoi-ncys  at Law $5 2 12 throutji  253.



August 16, 1999

Roy W.  Johnson
Attorney at Law
926 Main, Suite $23
Biiiings,  MT 59105

RE: Donut Hole

Dear Bi 1:

ATTORNEY AT II2i.M~
926  Main, Suite 9

Billings, MT 59105
Telephone: (406)X9-4000

Fax: (406)259-5447

faxed to: (406) 245-4279

In accordance with our conversation of August 16, 1999, I hereby request that your clients, Carl
Zarr,dt  and Carrie Blackford, provide the information provided for in our agreement of Jtiiy 27,
1999. That information should be in the form of a sworn financial statement, and should contain,
at a minimum, the items referenced on that agreement. I wouId  liice, for example, an indication
~7f  where the extra money has gone. The statement I received, alcng  wi[h the tax I-~~LII~S,  shows
that Carl had approximately $60,000 and that his expenses, including aI1  of the expenses to
support his wife, total approxirxtely  $2,000 per month. He shows no money in his bank
accounts, no investments  that have accumulated and no transfers that would account for the extra
money. Not only does the present income seem to disappear? but the money that should have
accumulated since the Donut Hole was closed has disappeared.

The ether  issue is the house and, following my conversation with you yestcrc!ay,  I began  a
re[ati~~~Y,ly  large research project to determine the eifec;s  of the transfer of the  house. In the  first
place, he transferred the house only to his wife, not to his daughter. The deed was recorded  on
April 14, 1999, which was shortly after the Court’s -March  75,  1999, Findings and Conclusions.
Clearly, this is a fraudulent conveyance under the PIontana  Fraudulent Conveyances Act
(specificaily,  $3  t-2-334, MCA) and we are, therefore? entitied  to the relief set forth in $3 l-2-
339, MCA,  including avoidance of the transfer to sslisfy  our claim, the appointment of a receiver
or a direct order, under sub-section 2, for execution against the property.

I have done a great deal of work to determine the effect of this transfer, and have concluded that,
since Carl has divested himself of a11  interest in the property, he has eliminated his Homestead
Declaration by waiver. If the property is again put in his name, either  through a voluntary  XI or
by virtue of a Court  order, our judgment lien will attach immediately when he obtains the
property, under 92%g-:01, MCA,  and it will take priority over any subscqwlt homestead that he
might  try to file. There are two ALP.  articles on t&  subjkct,  but oily one ;-ati;.e;.  old



case but ihe law seems clear.

In a nutshell, the effect of all of this is that we now have an unrestricted right to collect by taking
a 1 %  interest in the house. We are taking only Carl’s interest, so Jan’s Homestead or lack  thereof
makes no difference to us and we plan to sell the house, pay off the mortgage and spiit  the
remaining proceeds with Jan, with Carl to get anything we have left after the judgment is
satisfied. I did look at the statutes you mentioned dealing with dividing the property, but they
clearly do not apply since a single family residence cannot be divided into two portions, so we
can proceed directly with the sale, which we intend to start this week by filing suit against Carl
and Jan to set aside the fraudulent conveyance and seeking an order that Carl’s !/2  interes[ be sold.

If Carl wants to make some other arrangement in the meantime, I suggest that he act now. My
legal fees are mounting and, now that our right to.Car!‘s  equity in the residence is clear,  we have
no reason to delay, particularly in view of his actual fraud in this matter.

Finally, your client has eliminated the possibility of filing bankruptcy because the bankruptcy
trustee would ceI?ainly  pursue the residence anyway. In short, your client has placed himseif  in a
much worse position than he was in before and we intend to proceed against the residence with
all due ha::%  unless, of course, he files a bond and thereby obtains a stay of our collection actiorx
during the pendency of the appeal.

Thank you.

Sincerely,

George T. Radovich
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GEORGE T. RADOVIGH
Attorney at Law
926 Main, Suite $9
Billings, MT 59105
(406) 259-4000
Attorney for Plaintiffs

MONTANA THIRTEENTH JUDICIAL DISTRICT COURT
YELLOWSTONE COUNTY

B.P., INC., a Montana corporation,
ROBERT PRIEYL  and
PAMELA PRIBYL,

Plaintiffs,

-vs-

CARL W. ZARNDT: JANICE A. ZARVD?
and LISA JOHNSON,

, j

CAUSE NO. DV 99-079  1

Judge: Russeil  C. Fagg

COME NOW the Plaintiffs and, in support of their Motion for Sunxnary  Judgment  in this

matter, respectfuily  submit the following Brief:

FAC’TS

There are no genuine issues of material fact in this case. The Defenc’ant,  Carl W.  Zarndt,

owned and operated a Montana limited liability company known as CLC, LLC, which purchased

and operated a business known as the Donut Hole located in the Biilings Heights area in

Yellowstone County, Montana. When  that limited liability company purc!lased the Donut Hoie

business, Carl W. Zamdt and,Carrie  Blackcord,  his daughter, executed personal guarantees and

90th  the business and the guarantors ultimately defaulted on that contract by failing to make

contract payments. Tie result was a default notice foilowed  by litigation which was commenced

3x-i February 9, 1998,  as Case No. DV 98-102,  in the Montana Thirteenth Judicial District Court

, 1 . EXHl@
t
B c!/
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br Yellowstone  County, Montana. That litigation named as Defendants the limited liability

:ornpany  and the guarantors.

On January 19, 1999, trial of the above-referenced case was held before Maurice R.

Iolberg,  Jr., District Court Judge, and the Court entered its Findings of Fact and Conclusions of

Law on h/farch 25,  1999, in,favor  of the Plaintiffs and against both the limited liabiiity  companq’

ind the guarantors. On May 7, 1999, Judgment was entered in accordance with those Findings

Jf Fact and Conclusions of Law in the. amount of FORTY-SIX TIIO’USAND  EIGHT

HUNDRED  THIRTY DOLLARS AND THIRTY-NINE CENTS ($46,830.39), including

ltiomey’s  fees, together with interest thereon at the rate of EIGHT PERCENT (8%) per annum.

After the entry of the Court’s Findings of Fact and Conclusions of Law on March 25,

1999, the Defendants in the present action, Carl W. Zamdt and Janice A. Zarndt, executed and

xused to be recorded a Quit Claim Deed transferring real properly consisting of the primary

residence of Carl and Janice (his wife) to Janice on!y.  Obviously, by the time that deed was

recorded, both Janice and Carl had, with the deiay being a result of a required hearing for the

notice of the Court’s Findings of Fact and Conclusions of Law. They were also notified that a

SepZliZiE  hearing was set for a determination of proper attorney’s fees, which were uitimatcly  the

xbjject  of a Stipclation.

In addition to the transfer of his residence, Carl Zamdt transferred a 1991 Cadillac to his

wife, Janice Zamdt, and transferred various investment accounts jointly to his wife, Janice, and

his dau,ohter,  Lisa Johnson who, although she was cne  of the owners and operators of the Donut

Hole had not signed a personal guarantee for the purchase con:rxt.

LAW  AND ARGUW3:NT

$3  I-2-334, MCA, which is part of the Uniform Fraudulent Transkr Act, specifically

states, without any determination of fact being required, t!lat  a transfer is fraudulent as to a

creditor if (1) the creditor’s claim arose before the transfer, (2):here  was no reasonably

equivalent value in excharoe  Ciak ior the transfer and (3) the debtor was insoivent  at the time of the
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ransfer  or as a result of the transfer. Very clearly, each of these ClfxllCiltS  is satisfied herein,

3e  transfers were done after the Court had advised al1  pm+’UL  des  of its ruling, without any payn?ent

it all as consideration and rendered Carl  Zarndt insoIvent, as shown by the personal notes

Irepared by Carl Zamdt and attached to the affidavit filed concurrently herewith. Since there is

10 additional factual deternination required under the terms of that statute, it does absoiutely

lnd unequivczally  establish the Plaintiffs’ right to recover Judgment as requested herein.

Further review of the Montana Unifoml  Fraudulent Transfer Act reveals other valid

.heories under which the Plaintiffs are entitled to recover. The Act very clearly defines

Saudulent  transfers as those that are done with the actu:li  intent to “hinder, delay, or defraud any

xeditor  ol’the  debtor” or without receiving a “reasonably equivalent  value” when the debtor had

reason  to believe that he would incur debts beyond his ability to pay as they became due.

Without even considering the actual kxnt  to hinder, delay or defraud, it is crystal clear in this

zase  that the transfer was done without reasonably equivalent va!ue  being given in exchange,

since there was no consideration whatsoever, and Carl Zarndt has continualiy  asserted an

inability  to pay the Judgment, which he cannot presently deny. A copy of the handwritten notes

prepared by Carl Zamdt himself are appended to the Affidavit filed  concurrently herewith and

demonstrate both the transfers aIleged in the Compknt  and his inabi!ity  to pay the Judgneut

recovered herein as a resuit  of those transfers.

Of course, the actual intent to hinder, delay or defraud the Judgment creditors in this

matter is also quite clear and allows relief under the Act. In determining that intent, 4  3 1-L

333(2),  MCA, directs us to consider, among other things, whether the transfer was made to an

insider (in this case, the wife and daughter of the Judgment debtor), whether the debtor retained

possession or control of the property ali:er the transfer (he continues to reside in the residence

and has fuil access to the automobile and, presumably, to the investments  as well), whether the

transfer or obligation v:as disciosed  or concealed (the transfers were not revealed until the

mediation  following the filing of a Notice of Appeal to the State Supreme  Court}, \vhether  the

3
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debtor  had been sued or threatened with suit prior to the transfer (the Findings of Fact and

zonclusions  of Law had already been  entered against the dehtorj, whether the transfer was of

xbstantially ali of the debtor’s assets (as his notes show, ther0  1c, *vas  very little left), whether the

debtor  received reasonably equivalent value (he received nothing at ali), whether the transfer

xcurred  shortly before or shortly after 2 substantial debt was incurred (ii occurred within

approximately one month after the Findings of Fact and Conclusions of Law were entered), and

;everai other factors unrelated to the present case. Obviously, there can be no question that the

purpose  of these transfers was to move these assets beyond the reach of the Judgment creditors

sncl that no legitimate purpose was served by these transfers.

The Piaintiffs  herein are entitled to recover based on any of the theories set forth herein

and the availabiiity  of three legal theories, each of which suffice independently to justify

recovery, makes the case overwhelming.

The rc!ief  avaiiable  to a creditor under the Uniform Frauduler,t  Transfer iZct is

specificaIly  set forth in Section 3 I-2-339, MCA. In this case, the Plaintiffs seek specific relief

under Section 3 l-2-339( l)(b), MCA, which provides that they are entitIed  to an attachment

against the asset transferred or other property of the transferee. Therefore, the Plaintiffs seek an

Order that the now severed ONE-HALF (i/z) interest in the family residence and the Debtor’s

now severed ONE-HALF (I/z) interest in the 1991 Cadillac be sold  at sheriff’s saie with the

proceeds, up to the amount of the judgment with accrued interest and the costs of this action be

remitted to the Plaintiffs. The Plaintiffs also ask that Judgment in an amount equal to the value

of the other assets transferred be given against each  transferee. The funds which were

transferred are delineated in the handwriting of the Defendant, Carl Zamdt,  as attached to the

Affidavit filed herewith and Judgment in that value should be rendered against the Defendants,

Lisa Johnson and Janice Zamdt.

4
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Finally, the Plaintiffs arc entitIed  to an aLyard of their attorney’s fees ar;d  costs under the

underlying  agreements  and a separate hearing should be set for the determination  of those fees

lnd costs.
DATED THIS 8 day of October, 15’99.

CERTIFICATE OF PERSONAL SERVICE

I, GEORGE T. RrZDOVICH,  do kcreby certify that on the lr day of October, 1999, I
xxved  the foregoing an opposing counsei by personally delivering the saine  to his office  at 926
\/lain,  Suite  X23,  Biliings,  MT 59105.

A-7
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3EGRGE  T. RADOVICH
Zttomey at Law
,26  Main, Suite $9
3illings,  MT 59108
fi06) 259-4000
Utomey  for Piaintiffs

MONTANA THIRTEENTH JUDICIAL DISTRICT COURT
Y E L L O W S T O N E  C O U N T Y

3.P.,  INC., a Montana corporation,
XOBERT  PIUBYL and
‘AMELA  PRIBYL,

>
>

Piaintiffs,
i

-vs-

CARL W. ZARNDT, JANICE A. ZARNDT
and LISA JOHNSON,

COMES NOW GEORGE T. RADOV :CH,  attorney for the Plaintiffs, and moves the

CAUSE NO. DV 99-079  1

Judge: Russell C. Fagg

Court for Summary Judgment herein in accordance with Rule 56 of the Montana Rules of Civil

Procedure. This Motion is based on all facts and matters of record herein, the Affidavit filed

concurrently herewith, the official record of the Clerk and Recorder of Yeilowstone Countjr,

Montana, specifically that certain Quit C!aim  Deed recorded on April 14, 1999, a copy of which

is appended to the Complaint on file herein and the Court file in Case No. DV 98-102  in the

Thirteenth Judicial District of the State of Montana, in and for the County of Yellowstone. The

Piaintiffs specifically request that the Court take judicial notice of the records of the office of the

Clerk and Recorder and the District Court file referenced in this Motion.

DATED THIS E day of October, 1999.
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I, GEORGE T. R4DOVICH,  do hereby certify that on the 8
day of October 1999served the foregoing on opposing counse!  ofrecord  by depositing Gai;le in the U.S. &ails,’

postage prepald  thereon,  addressed as folIows:

R O Y  W .  J O H N S O N
926 Main, Suite #23
Billings, MT 59105



I";T-sTA,~-,&N  - PIT ST 70-32-103, From whose property homestead may be selected

----e------w Excerpt from page 50455  fellows ------------
70-32-103. From  whose property homestead may be selected

If the claimant be married, the hosestead may be selected from the property of either  SpGcSe
When the claimant is not married, the 'homestead may be selected from  any of his or her >rcper~y.

1 Copyright (c) West Group 2001 No claim to original U.S. Govt. works



SUTE 300,Ti-E  FWTT  BWLDTNG
28 17 SECOND  AVE.  NORTH
EILLE!CS  ~loKTAi‘;A  59101

Telephone: (406) 232-8500
Facsimile Line: (306)  294-9500
&mail Ad&ess:  ja~atkn@wpb;law.com

September 25,2GG2

Jock West
West Law Firm
301 North 27’h,  Suite lG0
E3ilhngs, MT 59101

Dear Jock:

A&z  I Zot  back to my of&x,  I lcoked in the Sanlldptcy  Court records to see what
hqxned  .in tk Zarndt  case. T.h~re  has been no bankruptcy filed. 1  am thinking  that wM
happened  is that Radovich  simply fooled Jok~on  into a set?lement. If a bankruptcy was filed the
ciaim  is an asset oftTIe bxkruptcy estzk. If the  malpractice oct~~ed  when the property was quit
claimed, then it happened pre-bankruptcy.  It is a contingent cltim that th,e  debtor had at the
comnxxxcmeat  of the banknlptcy  case and therefcre  an asset  of the bankuptcy  estate. I had a
caze  invoM.n;ng  Steve Lackey  much like it years ago ar,d  the  12-s is clex that it is the banlaptcy
trustee, and not rhe debtor that owns the claim.

In “?-y event, it appears to me that C-eorgi:  buffaloed Johnson regarding the homestead.
Zarncli could have had the property quit claimed back to he and his wife and then filed a
homestead declaration on it. Even though the homestead declaration followed the filing of the
judgment,  that is of no consequence whatsoever in terms of the validity ofthe homestead. You
can file a valid homestead a minute before the sheriff sale and it will stop the sale.

If Johnson s?mply rolled over at Radovich’s  demands; then he is the one who has
malpracticed,  not you. Your letter sets out the risks of a conveyance, you are not liable if
Johnson screwed it up after  that.

Sincerely yours,
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MONTANA THIRTEENTH JUDICIAL DISTRICT COURT, YELLOWSTONi  COUNTY

CARL Z4RNDT AND JANET ZARNDT,

Plaintiffs,

vs.

JOCK B. WEST,

Defendant.

Cause No. DV 02-0779

Judge Gregory R. Todd

MEMORANDUM AND ORDER ON
DEFENDANT’S MOTION TO DISMISS
AND MOTION FOR RULE 11
SANCTIONS

BACKGROUND

Defendant Jock B. West, by and through his counsel of record, Brian Kohn, filed

a motion to dismiss the above named complaint. Additionally, Defendant moves this

Court to impose Rule 11 sanctions against Roy W. Johnson, Attorney for the Plaintiffs

Both motions were filed on September 27, 2002.

Ten business days plus an additional three business days passed without a

response from Plaintiffs. On the fourteenth business day, October 18, 2002, Defendant

filed a Motion To Enter Judgment On Behalf Of Defendant Pursuant To Rule 2, Uniform

District Court Rules. On October 22, 2002, Plaintiffs Carl and Janet Zarndt, by and

through their counsel of record, Roy W. Johnson, filed an answer to the Defendant’s

motion entitled Brief In Opposition To Motion To Dismiss And To Enter Judgment.

The Court, therefore, having received briefs in support and opposition to the

Defendant’s motions, deems this motion fully submitted for decision.
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MEMORANDUM

STATEMENT OF FACTS

On September 6, 2002, the Plaintiffs filed a Complaint against Defendant Jock B.

West for Legal Malpractice pursuant to § 27-z-206, MCA. The Defendant answered the

complaint by timely raising the Statute of Limitations defense.

dn April 14, 1999, a transfer of land took place involving the Plaintiffs and

another party represented by George T. Radovich. At that time, Plaintiffs were being

represented by Roy W. Johnson in cause DV 98-102. Mr. Johnson also represented

the Plaintiffs in DV 99-0791. The Plaintiffs were about to have adverse judgment

entered against them in cause DV 98-102, so the Plaintiffs approached Mr. West to

receive a second opinion. In their complaint, the Plaintiffs allege that they followed Mr.

W’est’s advice to them in a letter dated April 19, 1999 and suffered damages from

following such advice. Plaintiffs further allege that Mr. West breached his duties of

reasonable care and this resulted in the loss of certain pre-judgment exemptions, and

various other damages.

On August 16, 1999, Mr. Radovich sent Mr. Johnson a letter regarding the

transfer of land, and the possibility of the transfer of various other assets. In this Augus

16, 1999 letter, Mr. Radovich alerted Mr. Johnson to what would happen if a bankruptq

petition were filed, Mr. Radovich related further that Carl Zarndt divested himself of all

interest in the property by transferring the land and this transfer of land eliminated his

Homestead Declaration by waiver.
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DISCUSSION

The Court is aware that Defendant filed his two motions on September 27, 2002,

and  that the Plaintiffs did not answer the. motions until October 22, 2002. Sixteen (4 6)

lusiness  days passed before the Plaintiff finally answered the motions. Rule 2, Uniform

3istrict  Court Rules states “[flailure to file an Answer Brief by the adverse party within

:en days shall be deemed an admission that the motion is well taken.” The motions in

:his case were ripe for a summary ruling on October 18, 2002. However, a request for

sanctions was filed and Plaintiffs did respond. Therefore, the Court will address the

V/lotion  to Dismiss and the Rule 11 Motion and not rule summarily.

I . Motion To Dismiss

The Statute of Limitation is an affirmative defense under Rule 8 of Montana

iules of Civil Procedure:

(c) Affirmative Defenses. In pleading to a preceding pleading, a party shall set
forth affirmatively accord and satisfaction, arbitration and award, assumption of
risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure oi
consideration, fraud, illegality, injury by fellow servant, laches, license, payment,
release, res judicata, statute of frauds, statute of limitations, waiver, and any
other matter constituting an avoidance or affirmative defense. When a party has
mistakenly designated a defense as a counterclaim or a counterclaim as a
defense, the court on terms, if justice so requires, shall treat the pleading as if
there had been a proper designation.

Mont. R. Civ. P. 8(c).

‘ursuant  to Title 27, Chapter 2 of Montana Code, the following statute sets forth the

statutory time period to bring a legal malpractice claim.

27-2-206. Actions for legal malpractice
An action against an attorney licensed to practice law in Montana or a paralegal
assistant or a legal intern employed by an attorney based upon the person’s
alleged professional negligent act or for error or omission in the person’s practice
must be commenced within 3 years after the plaintiff discovers or through the USE

of reasonable diligence should have discovered the act, error, or omission,
whichever occurs last, but in no case may the action be commenced after IO
years from the date of the act, error, or omission.
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Mont. Code Ann. § 27-2-206 (2001).

Pursuant to § 27-2-206, MCA, the statutory period to bring a legal malpractice

claim is within three (3) years from the date of discovery or reasonable date of

discovery. The transfer of Zarndt’s real estate took place on April 14, 1999. On Augusi

16, 1999, Roy W. Johnson was sent a letter from George T. Radovich referencing the

sale of the land. Thus Mr. Johnson had specific knowledge of the transfer, and was on

notice of the possibility of the filing of a bankruptcy, and the homestead exemption. Mr.

Johnson has been in possession of the letter since August 16,1999. The complaint in

this matter was filed on September 6, 2002.

The Plaintiffs in this matter were on notice of the transfer and its attendant

circumstances when adverse judgment was entered against them on May 7, 1999. Mr.

Johnson was on notice of the transfer of land when George Radovich sent him the lette

dated August 16, 1999. The world was on notice of the transfer of land by the Plaintiffs

when they recorded the quitclaim deed in the Yellowstone County Clerk and Recorder’s

Office on April 14, 1999. The various other transfers that divested Carl Zarndt of asset:

were brought to Mr. Johnson’s attention in his direct communication with George

Radovich on August 16, 1999. (Defs Ex. B, p.1, at 1 1.)

The Court declines to address whether malpractice was committed by the

Defendant. However, the Court concludes that the date of the transfer, April 14, 1999,

and the date of adverse judgment in the case DV 98-102 against the Plaintiffs on May 7

1999 are reasonable discovery dates for the Plaintiffs to be aware that malpractice may

have occurred. Additionally, Mr. Johnson was alerted to the fact that the transfers of

land and other assets took place when George T. Radovich sent him the letter dated

4
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August  16, 1999. Therefore, Mr. Johnson was aware of the land transfers on August

16, 1999. The Court declines to extend the reasonable date of discovery past August

16,1999.

The complaint in this case was filed on September 6, 2002. The compiaint  was

‘iled  more than three years after the transfer of land, the entry of adverse judgment in

cause QV 98-102, and the date that Mr. Johnson became aware of the transfer of land.

Zonsequentiy,  the Plaintiffs legal malpractice claim against Defendant is time barred.

2. Motion For Rule II Sanctions

Every pleading, motion, or other paper of a party represented by an attorney
shall be signed by at least one attorney of record in the attorney’s individual
name, whose address shall be stated. A party who is not represented by an
attorney shall sign the party’s pleading, motion, or other paper and state the
party’s address. Except when otherwise specifically provided by rule or statute,
pleadings need not be verified or accompanied by affidavit. The signature of an
attorney or party constitutes a certificate by the signer that the signer has read
the pleading, motion, or other paper; that to the best of the signer’s knowledge,
information, and belief formed after reasonable inquiry it is well grounded in fact
and is warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law, and that it is not interposed for any
improper purpose, such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation. if a pleading, motion, or other paper is not
signed, it shall be stricken unless it is signed promptly after the omission is called
to the attention of the pleader or movant. If a pleading, motion, or other paper is
signed in violation of this rule, the court, upon motion or upon its own initiative,
shall impose upon the person who signed it, a represented party, or both, an
appropriate sanction, which may include an order to pay to the other party or
parties the amount of the reasonable expenses incurred because of the filing of
the pleading, motion, or other paper, including a reasonable attorney’s fee.

Mont. R. Civ. P. 11 (2002).

In this case, the Court finds that Mr. Johnson did not bring a legal malpractice

claim on behalf of his clients that was merely to harass, embarrass, delay, and cause

unnecessary litigation expense. The fact that the Defendant made an inquiry to a third

party regarding the bankruptcy laws and whether malpractice occurred, supports the

5 ,d
_ . _ _ _ . - - ..__
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act  that Mr. Johnson’s filing of a legal maipractice  claim may be cognizable and not

ubject to Rule 11 sanctions. See (Defendant’s Ex. D.)

Therefore, the Court declines to impose sanction on Mr. Roy W. Johnson.

The Court will now address the Plaintiffs Response. Defendant’s motion to

lismiss  in this case is Defendant’s answer to Plaintiffs complaint. A quick glance at the

lrocedural  posture of this case indicates that the case is not even ready for a motion for

ummary judgment since the Defendant’s motions are structured as an answer to

Yaintiffs  malpractice claim. Since the Court has decided to dismiss the case pursuant

3 an affirmative defense, the Court refuses to address the validity of summary

Jdgment  and how it applies in this case.

ORDER

Accordingly,

IT IS ORDERED that Defendant’s Motion To Dismiss is GRANTED and that

Yaintiff’s  Claim for Legal Malpractice against Defendant is DISMISSED WITH

‘REJUDICE.

IT IS FURTHER ORDERED that Defendant’s Motion For Rule 11 Sanctions is

3ENlED.

DATED AND ORDERED this

yj=,

/ii .-

/ ”

.‘,’ day of November, 2002.
,-’
i ’ ,/ /‘ .r

/ .
2.

, (+:- ;;/.-& ;I/ w ~ ,- q’.
..f ” Lryq

Greg&y  R. T~dcl&istrict(Z%urt  Judge . *
Thirteenth’Judi&l  District

32. Roy W. Johnson - Attorney for Plaintiffs

CArian Kohn -Attorney for Defendant

,--7 --y----

:,/ ‘1’

_ .._ _ ..~. . _ __- -c - _ _. .---_ -
_..
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CERTIFICATE 0~ SERVICE
T’his is to certify that the foregoing was
Zaused  to be served upon the parties or their
Qtorneys of record  at their last-known
4ddress this & ‘+-day  of November, 2002.

3Y

Law Clerk to HON. GREGORY R. TODD

7



DEC  26

IN THE SUPREME COURT
OF THE STATE OF MONTANA
***************************

Case No. 99-40 l
**************************

B.P. INC., a Montana corporation, ROBERT
PRIBYL and PAMELA PRIBYL,

Plaintiffs and Respondents, >
>

and >
>

CLC, LLC, a Montana Limited Liability
Company; and CARL W. ZARNDT and
CARRIE BLACKFORD,

Defendants and Appellants. >
******************************************

ORDER

UPON Joint Motion of the Parties executed in accordance with Rule 22 of

the Montana Rules of Appellate Procedure, and good cause appearing therefore,

IT IS HEREBY ORDERED that the above-entitled appeal be, and the same

is hereby, DISMISSED.

+
Dated DecemberzA  , 1999.

J. A. T~rnxw
Supreme Court Justice


